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The Ad Hoc Group was mandated 1994 to strengthen the BTWC and negotiations resulted in a draft Protocol 2001. This regime would have consisted of mandatory declarations of facilities, visits to these to check declarations, clarification procedures, a possibility for field or facility investigation of non-compliance and also co-operative arrangements. After the US rejection of the Protocol and its aim to terminate negotiations the confidence in the BTWC might deteriorate over time if States Parties do not act in a constructive way in preparation for the Sixth Review Conference. The expectations are though not high why it is essential now to focus on what possibly can be achieved and the way forward. 





BACKGROUND





Since the Biological and Toxin Weapons Convention (BTWC) was finalised in 1972 work has been going on to strengthen it with a control regime. Every five years Review Conferences have been held to monitor, review and propose measures for implementation of the Convention’s obligations. In 1986 limited progress was made at the Review Conference when an information exchange on some relevant facilities and activities was agreed. This reporting system was politically binding and referred to as confidence-building measures (CBMs) and formats for them were elaborated at a special expert meeting in 1987 chaired by Sweden� and further developed at the next Review Conference 1991.� � 





In the beginning of the nineties time was still not ready to start negotiations on a verification mechanism why a decision was taken to first discuss if there were potential verification measures for the BTWC from a technical point of view in a group called VEREX (the Ad Hoc Group of Governmental Experts to Identify and Examine Potential Verification Measures from a Scientific and Technical Standpoint). This group reported� to a Special Conference in 1994 in which 21 potential verification measures were evaluated.� At the conference a mandate could first after very intensive negotiations be agreed. The Group should consider appropriate measures, including possible verification measures, and draft proposals to strengthen the Convention, to be included, as appropriate in a legally binding instrument:


- Definitions of terms and objective criteria, lists of agents and toxins, their threshold quantities and list of equipment and types of activities.


- Confidence-building measures.


- A system of measures to promote compliance (potential verification measures).


- Measures for implementation of Article X (co-operation and technology transfer).





The main elements of the Protocol negotiated from 1994 consisted of mandatory declarations of activities and facilities most relevant to the Convention. Covered were past offensive/defensive programmes, current national biodefence programmes or activities, production facilities, maximum biological containment facilities, high biological containment facilities, plant pathogen containment facilities and work with listed agents. Biodefence declarations were difficult to agree on, including which activities and facilities should be declared. There were also some problems concerning high containment laboratories and production facilities. One essential component of the Protocol involved what was called visits or follow up measures after submission of declarations. This was one of the most sensitive areas of the Protocol. Another important part was “investigations” in case of non-compliance concerns, both facility and field investigations. Politically sensitive were questions connected with export controls. Delegations positions in the negotiations have been reviewed as well as some reactions by delegations on the Chairman’s text� � and on the US policy� � � � � 





The Chairman of the Ad Hoc Group presented his Chairman’s compromise composite draft Protocol based on the rolling text on the 30th of March 2001.� � �  Most States Parties were willing to base the end-game on this draft text with the US being one unfortunate exception. That the negotiations were suspended or collapsed disregarding over 6 years of efforts was a paradox as the control of biological weapons is more urgent than ever due to the proliferation of BW and the rapid developments in biotechnology. Not least after the 11th of September and the anthrax letters 2001 in the US, has the risk of bioterrorism increased. 





THE NEW PROCESS





The so called ‘New Process’ was the only real result from the Fifth Review Conference involving short annual experts meetings confined to only discussions of two weeks length followed by one week for a State Parties meeting. The mandate is ‘to discuss, and promote common understanding and effective action’. National implementation measures and security of pathogens were addressed 2003. There was no Chairman’s report of the discussions or of any common understanding achieved. A large amount of information was though circulated in the form of 66 formal working papers collected in a CD-ROM by the Secretariat that could be useful for State Parties.� � � � � � Of 66 papers presented 45 dealt with national legislation mainly from states for which this was already known from public sources. A survey carried out by VERTIC revealed that a large proportion of States Parties to the BTWC have no implementing legislation in place as required under Article IV. VERTIC also proposed the establishment of a mechanism for assistance to these states.� There has not been any analysis either of the quality of different states legislation. It is most surprising that we still have to encourage States Parties to review and complete their national implementing legislation since the BTWC has been in force for nearly thirty years.� It has been proposed by Sims that 26 of March 2005 should be a target date when States Parties should have completed their national implementing legislation.�





In the July 2004 expert meeting, 83 Working papers were presented providing a vast amount of information on international and national capabilities to handle the effects of alleged use or suspicious outbreaks and to strengthen mechanisms for disease surveillance and combating diseases. Positive was this time that the chairman put together a listing of considerations, lessons, recommendations, conclusions and proposals that had been drawn from the material presented.� This indicates areas of common understanding and should be taken into account and be a base for deciding on further actions by the States Parties’ meeting in December 2004. 





Concerning the 2005 expert meeting on codes of conduct, the development of such should be encouraged and cover a wide range of actors from individuals, professional organisations, government or non-governmental organisations, commercial activities and biodefence programmes. There is a risk that the 2005 expert meeting will have a large number of various code of conducts from which it can be difficult to extract and agree on common elements and approaches if not the NGO community could help to structure this well in advance. 





THE WAY FORWARD





There is now a need for political leadership from the EU and associated states as well as other like-minded states to prevent further set backs and instead outline a constructive way forward. This pressure is also needed from the NGO’s and the scientific community.� There is an urgent need for positive steps towards strengthening the BTWC, eliminating and further preventing the proliferation of BW of concern to all States Parties and for this multilaterally agreed measures are required as well as other complementary measures. It is important to achieve wide support and consensus for a continued process of formal meetings among States Parties after the Sixth Review Conference in 2006. This could be done in the form of for example to establish a Group of States Parties to evaluate measures to strengthen the BTWC from a technical and scientific standpoint taking into account the vast amount of information presented at the States Parties expert meetings 2003-2005, previous material discussed during State Parties meetings and taking into account any other relevant new proposals and initiatives. The mandate for this group would need careful drafting. One other proposal put forward which still could be possible even if the time is short is that a group of key like-minded States Parties takes the lead in defining and promoting among governments a ‘new agenda’ for the vitalisation of the BTWC. The group should span the three groups (Eastern, Western and NAM).� �





In preparation for 2006 States Parties should start by focusing on their legally binding obligations and the politically binding obligations as contained in the Convention and in the Final Declarations of the 1980, 1986, 1991 and 1996 Review Conferences to confirm the norm and to strengthen the Convention. There is no logical reason why States Parties should not continue as previously done to review the implementation of the whole BTWC at the Sixth Review Conference. If it would be the case that any State Party opposes a regular review it should openly state this well in advance. There are a number of proposals for how best to move forward.� � � � � � � The aim could be to compile, evaluate and structure any proposals, similar to those listed below, launched so far in preparation for the 6th Review Conference and to suggest if they best support the BTWC in that framework or outside as stand alone measures. Structuring the different ideas could be a help to move the process forward in the right direction.





Examples potential measures within the framework of the BTWC


Develop common understanding and effective action on the five topics discussed in the expert meetings 2002-2005 in the context of the BTWC as a whole.


In connection with Article IV draw general conclusions from all material on legislation presented at the first expert meeting, returns on CBMs and the reports submitted in accordance with United Nations Security Council Resolution 1540. Summarize the situation concerning national implementation measures and propose further measures as appropriate. Promote national criminal legislation in line with the BTWC taking note that the Article IV requirement for national implementation measures is a legal obligation. Mechanism for cooperation and support for developing legislation could be discussed.�


Article V was further strengthened at the Third Review Conference by establishing a formal consultative process. It has been used once to discuss Cuban/US allegations in 1997.� It is essential that initiatives be taken preparing proposals to further strengthen this consultative mechanism.� States Parties should encourage use of Article V if there are any concerns for example on compliance and not just issue statements without follow-up using the mechanisms of the BTWC. Revise and improve CBM’s and make some or all of them mandatory for reporting annually by all States Parties. In order to monitor and handle the CBMs a small UN office is required.


Establish a scientific Advisory Panel to monitor R&D that could affect BTWC as support for all States Parties.


Measures for assistance for preparedness planning and for cooperation in the event of use by state or non-state actors. Need for independent rapid response teams.� � This should also take into account that the WHO gives advice on specific diseases and intoxications and for the first time can deploy rapid response medical teams and equipment within 24 hours of a major outbreak.�


Propose that the Preparatory Committee for the Sixth Review conference is scheduled as early as possible in November/December 2005 to give ample time for preparations.


Actively promoting universal membership of the BTWC.





Measures that can be seen as complementary to the BTWC.


It should be reviewed how these proposed measures interact with the BTWC’s different Articles to see what there added value would be and how best to proceed with them. 


Proposals for international/national oversight of work with dangerous pathogens and for a Biosecurity Convention.� � � 


A new Convention on Criminalisation of CBW.�


Promote that the biotechnology and pharmaceutical industries get more involved in strengthening the BTWC and to prevent proliferation through developing further related initiatives.� � � �


-	Update the UN Secretary General investigation mechanism, to investigate alleged use of biological or toxin weapons.� � �


Withdraw any remaining reservations to the 1925 Geneva Protocol.


Implementing the UN Security Council 1540 resolution on preventing proliferation of WMD.� States Parties reports and the UN group’s compilations and analysis of them, as appropriate, should be circulated well in advance of the Review Conference to all States Parties.


Develop codes of conduct for scientists, professional bodies, biodefence programs and biotech industry for which general acceptance exists. Creating international norms for oversight of dual use research should be a gradual trust building exercise. In most cases scientists would have to be trusted with self-governance even after rules have been established. Scientist must agree to this type of oversight if it is to work.�


Increase efforts on international/national disease surveillance.


Harmonize and support implementation of biosafety rules on international and national levels. 


Multilateral export control regimes involving a number of States Parties


Cooperative threat reduction initiatives like G-8 Global Partnership Against the Spread of Weapons and Materials of Mass Destruction that involve only a few State Parties so far.


PSI, Proliferation Security Initiative with interdiction principles for intercepting illegal transfers of WMD or related materials. Perhaps least relevant for biological area due to the nature of activities and required technology. A limited number of States Parties engaged.





The previous poor rate of returns on CBMs has to change as they are important in order to increase transparency, allow states to learn what other states are doing, reduce uncertainties in assessments of other states and will over time be confidence-building. CBMs can create a cooperative attitude amongst participating states as mutual confidence growths. CBMs will accomplish their aims if reports are accurate and complete in contrast to inaccurate or irregular reporting. The latter could harm the whole process. Examples of proposals for improved CBM measures, taking into account, proposals also from the Fifth Review Conference:� � � 


A part 1, In addition, add those facilities/laboratories used to handle and work with


biological agents causing disease and known or suspected to meet classification criteria of Group 4 animal pathogens, as determined by each State Party and specified in the Amendment to the International Animal Health Code adopted by the international Committee of the Organisation Internationale des Epizootics during its 66th General Session 1998.


A part 2, The CBM for biodefence programmes/facilities might need further


improvements. It could also be considered how to further increase confidence between States Parties in this area. Making the present CBM’s mandatory could be a first step. To this should be added a voluntary exchange of information and seminars to build confidence. Here government initiatives are needed.


B 	Exchange of information to cover any outbreak of contagious disease or any other disease caused by pathogens or toxins shall include not only human but also animals and plants diseases.


E 	The CBM declaration relative to export and import of microorganisms and toxins should incorporate the States Parties’ relevant legislation, regulations and procedures, including those on transfer of dual-use equipment, health and safety issues and penal legislation, as well as the therein.


G 	The CBM on vaccine production facilities could be extended to also cover animal vaccines, microbial pesticides and bio-control agents. Declaring other production facilities could also be considered.





It is also proposed to make all or most of the CBMs mandatory so as to improve reporting. The consultation mechanism should cover consideration of CBM returns and for clarification of inconsistency or possible non-compliance. This would include information exchange, and the possibility of a bilateral visit with a mechanism to involve an appropriate international body, for example the UN, in the case where a visit is not offered voluntarily after inconclusive bilateral exchange of information. In order to facilitate collection, electronic submissions are needed, translation is needed of the text if not one copy is in English, storage in easily accessible form and to monitor, compile and handle the declarations or CBMs a small UN office would be required. State Parties should also be recommended to set up a national entity for implementation of the CBMs and promote bilateral contacts for exchange of further information. States Parties should be encouraged to place their CBM reports on the Web following the example set already by some States Parties. 





It could be considered to have some kind of international approved licence/certificate for scientists that work with very dangerous pathogens. This would be a new concept for scientists and would need the active support of professional societies and their members. How such a system could be designed and at the same time be acceptable for scientists has to be discussed. 





States parties should confirm that they will deal effectively and promptly with any compliance issues, providing specific, timely response to such concerns in accordance with procedures agreed at Review Conferences of the BTWC.





The Review Conference should also stress its determination to strengthen the effectiveness and improve the implementation of the Convention, recognising that effective verification could reinforce the Convention. The Conference should consider the establishment of an appropriate procedure for international investigation of suspicious outbreaks and/or alleged biological incidents/activities taking into account the UN Secretary Generals mechanism from 1989 for investigating alleged use of biological and chemical weapons.� The UN report specifies details for standing preparatory measures for investigations, the launching of investigations as well as the technical procedures for the investigations, including on-site and near-site investigations. The Appendices cover for example investigation equipment, lists of laboratory specialisations and sampling procedures. None of these has been reviewed or updated since the original report’s publication in October 1989. Based on this review of the mechanism it can be discussed if it is not now time to re-establish an effective United Nations procedure for investigating allegations of biological weapons use/activities or suspicious outbreaks of disease.� � Account could also be taken of proposal to retain the UNMOVIC inspection force as an independent international permanent or a UN authority for potential investigations in the areas of biological and missiles.� � �





The United Nations Security Council on April 28th 2004 unanimously adopted a resolution asking states to take steps to deny and punish terrorists seeking Weapons of Mass Destruction and their means of delivery. States are requested to adopt and enforce ‘appropriate, effective’ laws and measures, such as export and border controls, to prevent non-state actors from acquiring and manufacturing WMD or related materials.� Governments should report in 6 months to a UN Committee. The resolution was adopted under Article VII of the UN Charter, which recognizes punitive actions to preserve peace and security. The obligations set forth in the resolution shall not be interpreted so as to conflict with or alter the rights and obligations to other arms control accords.�





The aim of this paper is to at an early stage discuss the way forward in preparation for the Sixth Review Conference. A minimum result from the Sixth Review Conference must be a Final Declaration, follow-up process including formal meetings more than once every year in some form, the most important CBMs like biodefence programmes and vaccine producers made mandatory, discussion of proposed new/modified CBMs presented at the Fifth Review Conference and any additional new proposals and to establish some form of permanent UN office to handle declarations/CBMs and a data-base easy to consult.  
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