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ABSTRACT

Every five years Review Conferences have been held to monitor and review the operation of the Convention. The so called ‘New Process’ was the only real result from the Fifth Review Conference and the inter Review Conference meetings have resulted in a focused discussion and valuable exchange of views but no concrete actions being carried forward. For the Sixth Review Conference it is proposed to strengthen Article V consultation procedure by adding a clarification mechanism for CBMs, improving present and proposing new CBMs. Potential agenda points for the Sixth Review Conference and for follow-up annual meetings are discussed.

THE SO CALLED ‘NEW PROCESS’

In 1986 progress was made when an information exchange in the form of politically binding Confidence-Building Measures (CBMs) were agreed
 and further developed in 1991.
 
 The Ad Hoc Group was mandated 1994 to strengthen the BTWC and negotiations resulted in a draft Protocol 2001. This regime would have consisted of mandatory declarations of facilities, visits to these to check declarations, clarification procedures, a possibility for field or facility investigation of non-compliance and also co-operative arrangements.
 
 After the US rejection of the Protocol and its aim to terminate negotiations, States Parties now have to act in a constructive way in preparation for the Sixth Review Conference. The so called ‘New Process’ was the only real result from the Fifth Review Conference involving short annual experts meetings on five topics confined to only discussions of two weeks length followed by one week for a State Parties meeting.
  It was pointed out by the Chairman Toth that ‘this is the only outcome we can realistically hope to achieve that ensures a continued multilateral approach to the implementation and strengthening of the Convention that involves all States Parties.’
 It is essential now to focus on a realistic and constructive way forward. 

The mandate for these inter Review Conference meetings was ‘to discuss, and promote common understanding and effective action’ on five topics:

i. the adoption of necessary national measures to implement the prohibitions set forth in the convention, including the enactment of penal legislation; 

ii. national mechanisms to establish and maintain the security and oversight of pathogenic microorganisms and toxins; 

iii. enhancing international capabilities for responding to, investigating and mitigating the effects of cases of alleged use of biological or toxin weapons or suspicious outbreaks of disease; 

iv. strengthening and broadening national and international institutional efforts and existing mechanisms for the surveillance, detection, diagnosis and combating of infectious diseases affecting humans, animal and plants;

v. the content, promulgation and adoption of codes of conduct for scientists. 

National implementation measures and security of pathogens were addressed 2003. There was a general recognition of the value of biosecurity measures and procedures which will ensure that such dangerous materials are not accessible to persons who might or could misuse them for purposes contrary to the Convention.
 There was no Chairman’s report of the discussions or of any common understanding achieved. A large amount of information was though circulated in the form of 66 formal working papers, 45 dealt with national legislation.
 
 
 
 A survey carried out by VERTIC revealed that a large proportion of States Parties have no implementing legislation in place as required under Article IV. VERTIC also proposed the establishment of a mechanism for assistance to these states.
 The lack of legislation has also become clear due to the work of the UN Security Council Resolution (UNSCR) 1540 Committee. It is most surprising that States Parties have not completed their national implementing legislation since the BTWC has been in force for over thirty years.

In the July 2004 meeting of experts 83 working papers were presented providing information on international and national capabilities to handle the effects of alleged use or suspicious outbreaks and to strengthen mechanisms for disease surveillance and combating diseases. Positive was this time that the Chairman put together a listing of considerations, lessons, recommendations, conclusions and proposals that had been drawn from the material presented.
 There was though no decision to act on any of these at the States Parties meeting 2004.
 

At the meeting of experts in June 2005 codes of conduct for scientists were discussed.
 There was though, no concrete actions taken as a result of these discussions. States Parties should primarily develop a code of conduct for scientists or set of guidelines for researchers in national biodefence research and development programs including programs, for bioterrorism protection. 

In general it can be concluded that the inter Review Conference meetings
 have resulted in a focused discussion and valuable exchange of views but no concrete actions being carried forward. It has been proposed to move forward using a ‘building-block approach’, in a new forum by negotiating three separate protocols, on biosecurity, on field investigations of alleged use and on inspections, challenge type visits, on request of a State Party.
 VERTIC has also proposed a modular approach consisting of, an interim BTWC secretariat, an enhanced BW use investigation mechanism, a confidence-building measures unit, a legal adviser’s network, a BTWC national authorities network and BWC technical implementation support unit.
 There is an urgent need for positive steps towards strengthening the BTWC and for this multilaterally agreed measures are required but not disregarding other complementary measures.
 
 It is important to achieve wide support and consensus for a continued process of formal annual meetings among States Parties after the Sixth Review Conference in 2006.
 These annual meetings should evaluate measures to strengthen the BTWC (if need be only from a technical and scientific standpoint), taking into account the vast amount of information presented at the States Parties expert meetings 2003-2005, previous material discussed during State Parties meetings and taking into account any other relevant new proposals and initiatives. One other proposal put forward which still could be possible even if the time is short is that a group of key like-minded States Parties for example the EU takes the lead in defining and promoting among governments a ‘new agenda’ for the vitalisation of the BTWC.
 

In preparation for 2006 States Parties should start by focusing on their legally binding obligations and the politically binding obligations as contained in the Convention and in the Final Declarations of the 1980, 1986, 1991 and 1996 Review Conferences to confirm the norm and to strengthen the Convention. There is no logical reason why States Parties should not at the Review Conference continue as previously done to review the implementation of the whole BTWC Articles I-XV and the outcome of the inter Review Conference meetings that have taken place 2003-2005. It is also essential that States Parties define what they mean with ‘common understanding’ and what would constitute ‘effective action’ as the result of the 2003-2005 meetings of experts. 
IMPROVING CONSULTATION/CLARIFICATION MECHANISMS, ARTICLE V.

At the Third Review Conference the consultative procedure in Article V was further developed and the following provisions were adopted
:

· A formal consultative meeting could be preceded by bilateral or other consultations by agreement among those States Parties involved in the problems which had arisen;

· Requests for the convening of a consultative meeting shall be addressed to the Depositaries, who shall immediately inform all States Parties of the request and shall convene within 30 days an informal meeting of the interested States Parties to discuss the arrangements for the formal consultative meeting, which shall be convened within 60 days of receipt of the request;
· With regard to the taking of decisions, the consultative meeting shall proceed in accordance with rule 28 of the rules of procedure of the Review Conference;

· The costs of the consultative meeting shall be met by the States Parties participating in accordance with the United Nations assessment scale prorated to take into account differences between the United Nations membership and the number of States Parties participating in the meeting;

· A consultative meeting may consider any problems which may arise in relation to the objective of, or in the application of the provisions of, the Convention, suggest ways and means for further clarifying, inter alia, with assistance of technical experts, any matter considered ambiguous or unresolved, as well as initiate appropriate international procedures within the framework of the United Nations and in accordance with its Charter;

· The consultative meeting, or any State Party, may request specialized assistance in solving any problems which may arise in relation to the objective of, or in the application of the provisions of, the Convention, through, inter alia, appropriate international procedures within the framework of the United Nations and in accordance with its Charter;

· The States Parties agree that, should the consultative meeting, or any State Party, make use of such procedures within the framework of the United Nations, including lodging a complaint with the Security Council under Article VI of the Convention, the Secretary-General may be kept informed;

· The Conference considers that States Parties shall cooperate with the consultative meeting in its consideration of any problems which may arise in relation to the objective of, or in the application of the provisions of, the Convention, and in clarifying ambiguous and unresolved matters, as well as cooperate in appropriate international procedures within the framework of the United Nations and in accordance with its Charter. The Conference reaffirms that consultation and cooperation pursuant to this Article may also be undertaken through appropriate international procedures within the framework of the United Nations and in accordance with its Charter

The consultative meeting provisions have only been used once and a report from the meeting was circulated in December 1997 noting that it had not proved possible to reach a definitive conclusion with regard to the concerns raised by the Government of Cuba. It was also concluded that the consultative process established had been fulfilled in an impartial and transparent manner, taking into account that any conclusions had to be taken by consensus.
 
 

Clarification mechanism for the CBMs

In order to improve States Parties views on the utility of the CBM exchanges and to promote more active participation it is proposed to make some mandatory, add some new CBMs and add a consultation and clarification procedure. It is here proposed that the elected Chairman of the Annual Meeting of States Parties or Review Conference be given a mandate to be a focal point for exchanges concerning clarifications connected to submitted CBM returns. When a State Party considers that there is an ambiguity or omission in the annual CBM submission of another State Party it may submit a request in writing to the Chairman responsible for that years Annual Meeting of States Parties or Review Conference to initiate the agreed clarification procedures. These procedures will be developed at an Annual Meeting of States Parties after the Sixth Review Conference. 

The request for clarification shall include all relevant information on which it is based. Upon receipt of a request in accordance with agreed procedures, the Chairman shall as soon as possible submit a written request for clarification to the State Party concerned. The requested State Party shall provide the clarification in writing to the Chairman not later than 30 days after receipt of the request who in turn will, as soon as possible, forward it to the to the requesting State Party. If within 21 days of receipt of the written response the requesting State Party considers that the written response does not resolve the matter it can request the Depositories to initiate a consultative meeting according to procedures agreed at the Third Review Conference. The consultative meeting shall take place at any location agreed by the Depositories and the requested State Party. Wherever possible, the consultative meeting shall take place in the capital or at any other location on the territory of the requested State Party and its duration shall not exceed 48 hours. 

Voluntary clarification visit

The requested State Party may, at its discretion and at any time during the clarification procedure, or in cases where the matter has not been resolved through the processes specified, invite the Chairman and/or UNDDA (United Nations Department of Disarmament Affairs) to conduct a voluntary clarification visit to the facility in question with a view to resolving satisfactorily and expeditiously any matter which has been raised. Any such visit shall be conducted in the least intrusive manner and shall as far as possible not affect or interrupt in any way the activities taking place in the facility. The visited State Party and the visiting persons shall co-operate with each other in the achievement of the objectives of their task. The invitation to visit the facility shall be addressed to the Chairman in writing at any time during the consultation/clarification procedure. The invitation shall be accompanied by an explanation for the invitation, the purpose of the proposed visit, the specific matter to be clarified, and the precise location of the facility where the visit would occur. The Chairman and the visited State Party shall decide by mutual consent on the time of the visit taking into account the overall visit schedule. If offering a visit, the State Party shall ensure necessary access to the facility so as to enable the visiting persons to fulfil its task. The voluntary visit shall be conducted according to the agreed procedures.

If the Chairman considers that the previously conducted clarification procedures did not resolve the concern, he/she may suggest to the requested State Party that it might offer a voluntary clarification visit. If in accordance with such a suggestion a visit is not offered within 21 days, the Chairman shall submit the information provided by the requesting State Party to the Depositories together with all relevant information pertaining to the implementation of the agreed clarification procedures to propose any further action.

It can also be considered in addition to the formal mechanisms for clarification to establish an informal forum for exchange of views and information. This could take the form of a web-based forum where information of interest like the CBM returns, up-coming conferences, list of relevant publications but also a forum for discussing perceived problems or pose questions. This could involve support for completing the CBMs, requests for assistance etc. The forum should be managed by the small secretariat already needed for the BTWC process like handling CBM returns.

CONFIDENCE-BUILDING MEASURES (CBMs)

During the Ad Hoc Group negotiations 1995-2001 not much attention was given to the CBMs as mandatory declarations of activities and facilities were being developed. Now interest is again focusing on the politically binding CBMs and how they can be used more effectively to strengthen the BTWC and enhance transparency.
 
 The so far poor rate of return of CBMs (only 33 states in 2003) and the quality of information submitted has to change as they are important in order to increase transparency. They allow states to better understand what other states are doing, reduce uncertainties in assessments of other states and will over time be confidence-building and can create a cooperative attitude amongst participating states as mutual confidence growths. CBMs can accomplish their aims if reports are accurate and complete. Canada has provided a useful guide to help states submit CBMs in 2004.
 The following is a non-exhaustive list of proposals for improving current CBM measures, also taking into account proposals presented at the Fifth Review Conference:
 
 
 

A part 1, Exchange of data on research centres and laboratories.

In addition, add those facilities/laboratories used to handle and work with biological agents causing disease and known or suspected to meet classification criteria of Group 4 animal pathogens.
 

A part 2, Exchange of information on National Biological Defence Research and Development Program.

The CBM for biodefence programmes/facilities is one of the most important CBMs and it needs further improvement. Ideas of value on how to improve declarations were discussed in the Ad Hoc Group. Making the present CBM’s mandatory should be a first important step. It should be confirmed that this includes research and development programs for protection against bioterrorism. Add information on if there is a national oversight committee for the program and if there is a specific code of conduct for scientists in the program. It could also be considered how to further increase confidence between States Parties in this area. 

B Exchange of information on outbreaks of infectious diseases and similar occurrences caused by toxins

Information to cover any outbreak of contagious disease or any other disease caused by pathogens or toxins, not only human but also animal and plant diseases. 

E Declaration of legislation, regulation and other measures.

The CBM report on export and import of micro-organisms and toxins should incorporate reference to the States Parties’ relevant legislation, regulations and procedures, including those on transfer of dual-use equipment. Ideas for extending reporting can be those used for the UNSCR 1540 and much of this information has already been collected. 
G Declaration of vaccine production facilities.

The CBM on vaccine production facilities could be made mandatory and extended to also cover animal vaccines, microbial pesticides and bio-control agents. Declaring other production facilities could also be considered.

Proposal for new CBMs

1. It could be discussed to include CBMs that are more focused on assistance. One could be to report any national military or civilian rapid response teams for handling outbreaks of both natural and deliberate releases. Indication should be given if these can be called on for international emergencies. This could be developed further to inventories of capacities to handle outbreaks that can be of international interest. 

2. Declaration of: a national list of dangerous pathogens (indicating the reference where it can be found); a national register of culture collections containing pathogens and a national authority for oversight in the biological area.

3. Measures taken to improve biosecurity and biosafety and current national legislation/regulations.

4. Information on codes of conduct 

5. Information on implementation of Article X measures.

It is also proposed to make all or most of the CBMs mandatory, at least the one for biodefence programmes and vaccine production facilities so as to improve reporting. It should be promoted that states set up or designate a national entity responsible for the national implementation of CBMs and any subsequent follow-up. In order to facilitate collection, electronic submissions are needed, translation is needed of the text if not one copy is in English, storage should be in easily accessible form. State Parties should promote bilateral contacts for exchange of further information and be encouraged to place their CBM reports on the Web following the example set already by Australia and the USA. It is further proposed to create a small secretariat to handle, compile, analyse and translate CBM returns. Lately this has been possible in other WMD related areas like for the UNSCR 1540 where a committee with eight experts has been formed to handle the submitted information. A group of States Parties for example the EU could volunteer to establish a small Ad Hoc group of experts that could monitor how States Parties implement the CBMs and propose improvements. This group could also develop proposals on how the CBMs could be submitted electronically. Establishing such a group would send a clear message to other States Parties on the importance that these states attaches to this measure. 

THE AGENDA ITEMS FOR THE SIXTH REVIEW CONFERENCE

The main agenda
 should consist of the traditional points including a complete review of all Articles of the BTWC and a review of the results of the inter Review Conference meetings carried out 2003, 2004 and 2005 covering five topics, indicating common understanding and effective actions to be taken.

· Complete review of the Convention, Article I to XV resulting in a Final Declaration, building on previous Review Conferences.

· Review of new scientific and technological developments and agreement on the need for annual reviews supported by an independent scientific advisory board.

· Article IV, review of the situation concerning legal implementation of the BTWC and propose actions. A base for this is all material presented at the first meeting of experts, returns on CBMs and taking into account UNSCR reports. Background papers could summarize the situation on national implementation measures and propose further measures or outreach activities as appropriate. Mechanism for cooperation and support for developing legislation could be discussed.
 Agree to develop an action plan for promoting universality
 and for the national implementation of the Convention taking into account experiences of similar OPCW action plan. The development of such an action plan and need for legal advisors network or unit could be one topic of the follow-up annual meetings.

· Improvement of Article V consultation/clarification mechanism and Confidence-Building Measures. Revise and improve CBM’s and make some or all of them mandatory for reporting annually by all States Parties. In order to monitor and handle the CBMs a small secretariat is required.

· Agree that the CBM for national biodefence research and development programmes be made mandatory and agree to develop codes of conduct for personnel engaged in such programs and to develop guidelines for establishing national oversight committees.

· Define possible measures for assistance for preparedness planning and for cooperation in the event of intentional use of biological agents by state or non-state actors. Agree that there is a need for independent rapid response teams
 
 taking into account that the WHO can deploy rapid response medical teams and equipment within 24 hours of a major outbreak.
 Details to be elaborated at the annual meetings.
· The Inter Review Conference meetings, review results and develop common understanding and effective action on the five topics discussed in the expert meetings 2002-2005 in the context of the BTWC as a whole.

· Agreement on an Annual Meeting of States Parties 2007, to elaborate a program of the next Annual Meeting of States Parties. 

· Topics for the 2007 Annual Meeting could include: develop further details for electronic CBM submission, clarification mechanism and further developed formats for CBMs, establishment of scientific advisory board, agree to set up a common web page for the BTWC for information and to post CBMs (extension of www.opbw.org) requirements for data-base on measures that states can offer on assistance and preparedness as well as a structure that can support sending international team as assistance in case of bioterrorism or BW-use or other topics agreed at the 2006 review Conference. 

· Recommend States Parties to establish national authorities and a network for communication for the BTWC and related issues.

· Agree to extend the secretariat for the annual meetings, interim secretariat, so that it can handle the CBM information submitted and agreed work programme for forthcoming annual meetings. This would involve a permanent/interim secretariat function of three to five permanent staff.

· Recommend that States Parties should withdraw any remaining reservations to the 1925 Geneva Protocol.

· Agree that the next Review Conference should be held no later than 2011.

Proposed topics for Annual Meetings, single or combinations of further meetings, for discussion from a scientific and technical standpoint, after the Review Conference

At the sixth Review Conference States Parties should agree to hold at least one annual meeting of States Parties proceeded by expert meetings as appropriate. At the Annual Meeting of States Parties one agenda point would always be to agree on the agenda for the next annual meeting so as to maintain a flexible approach depending on progress in different areas. This would also mean that States Parties would be more engaged in the process if there is not a fixed program of work 2007-2011 as the time span is long and the scientific progress as an example is difficult to foresee for such a long period in advance. Examples of topics to be taken up during the period 2007-2011 could be:

· Further develop the Article V consultation mechanism including the clarification mechanism in case of potential inconsistencies in CBM returns.

· Develop a data-base for all CBM returns and analysis. 

· Ideas on how to establish a scientific advisory committee for the BTWC that can be active between Review Conferences.

· Development of a code of conduct for scientists involved in national biological research and development programs and guidelines for how national oversight authorities could be established..

· Develop a data-base with information on potential preparedness and assistance measures States Parties can offer in case of biological incidents.

· Develop international UN-team required for assistance in cases of incidences of bioterrorism or BW that would be complementary to WHO teams.

· Develop an action plan for achieving universal membership of the BTWC and for promoting national implementation of the BTWC such as national legislation. Similar to action plan agreed by the OPCW.

· Develop in cooperation with relevant international organisations international standards for laboratory biosecurity.

· Evaluate the need to establish a unit for implementation of assistance.

· Develop ideas for how to update the UN Secretary Generals mechanism from 1989 for investigating alleged use of biological weapons. 

· Consider technical requirements for the establishment of an appropriate procedure for international investigation of suspicious outbreaks and/or alleged biological incidents/activities taking into account the UN Secretary Generals mechanism from 1989 for investigating alleged use of biological and chemical weapons.
 Based on this review of the mechanism it can be discussed if it is not now time to re-establish an effective United Nations procedure for investigating allegations of biological weapons use/activities or suspicious outbreaks of disease.
 
 
 

· Annually review the developments in science and technology with relevance for the BTWC.

· Another complementary mechanism that should be discussed is to have some kind of independent international authority, “scientists’ ombudsman,” to which scientists that are concerned with how their research is misused could contact such an authority for advice. Scientists could also provide information on activities they believe to be unethical or irregular so that questions could be asked to the responsible authority. This “ombudsman” should be connected to the UN and under the supervision of independent scientific organisations and/or academies.
The Sixth Review Conference should also stress its determination to strengthen the effectiveness and improve the implementation of the Convention, recognising the need to deal effectively and promptly with any compliance issues, that effective verification could reinforce the Convention and work towards resuming negotiations of a legally binding instrument. A minimum result from the Sixth Review Conference must be a Final Declaration, follow-up process including formal annual Meetings of States Parties in some form and to establish a small BTWC secretariat for this. 
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